Prologue: The Hamdan Ruling
The United States Supreme Court's decision in Hamdan v. Rumsfeld, 1 was a nearly total rebuke of the Bush Administration's assertion that the President had the inherent wartime authority to establish irregular military commissions to try detainees for war crimes, unconstrained by international law or full judicial oversight. 2 The Court held, inter alia, that: (1) it had jurisdiction to hear Hamdan's case; 3 (2) neither the Authorization for Use of Military Force (' AUMF') 4 passed by Congress in the immediate wake of the attacks of 11 September 2001, nor the Detainee Treatment Act ('DTA') of 2005, 5 authorized the President to establish military commissions to try detainees; 6 (3) there existed no military necessity of the sort that would warrant the use of military commissions without congressional authorization, 7 in part because (as four Justices concluded), Hamdan was charged with 'conspiracy', which is not recognized as a war crime under international law; 8 (4) trial by a military commission that lacked the procedural safeguards of courts martial under the Uniform Code of Military Justice ('UCMJ') 9 failed to satisfy the UCMJ's own requirement that such procedural departures be justified by the impracticability of using the same procedures 10 and (5) the procedures for trial by military commission 'violate the Geneva Conventions', 11 which, contrary to the administration's assertions, provide substantial protection to irregular forces under their common Article 3.
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Hamdan was also significant for at least two further reasons. First, although the lead opinion by Justice Stevens did not purport to overrule any prior precedents, it substantially narrowed the scope of three World War II-era cases on which the Bush Administration had repeatedly relied as authority for its approach to detainees captured in Afghanistan and elsewhere. 
'Orwellian' Defined
The result was the Military Commissions Act ('MCA') of 2006. 21 In a heroic effort to make lemonade from a lemon, Neal Katyal, who successfully represented Hamdan in the Supreme Court, recently wrote that the MCA 'puts the final nail in the coffin of the Administration's pretensions of ''inherent authority''. It reveals that arguments of executive necessity were overblown, and that Congress stands ready and able to change laws and give the President the tools he needs (and then some)'. 22 True enough, but as Katyal also Given that the Supreme Court in Hamdan pre-cleared Congress to authorize military commissions, how can the MCA be unconstitutional, much less patently so? The answer is that the MCA does much more than simply authorize military commissions. Some of its provisions have nothing whatsoever to do with military commissions.
The MCA is a veritable cornucopia of law school examination questions. Under what circumstances, if any, does an alien not present in the territory of the United States but held by US authorities have a constitutional right to file a petition for a writ of habeas corpus in a US court? If Congress chooses to suspend the privilege of the writ of habeas corpus, can it do so impliedly? Does a country violate its treaty obligations by enacting implementing legislation that expressly forbids its domestic courts from considering international and foreign sources in construing the treaty? And so forth.
Important as these questions are, the balance of this essay focuses not so much on the draconian effect of the MCA as on a pervasive theme of misdirection. In numerous ways, the Act seems to be one thing, yet upon close inspection proves to be something quite different, even the exact opposite. Thus, just as George Orwell's fictional dystopia of Oceana proclaimed that 'war is peace', 'freedom is slavery', and 'ignorance is strength', 25 so the MCA proclaims adherence to international law and the availability of judicial review for detainees, even as it dispenses with both. The balance of this essay explores some of the especially Orwellian features of the MCA.
A Wholly Optional 'Right' to Judicial Review
Hamdan was not the Supreme Court's first intervention in the Bush Administration's treatment of detainees. Two years earlier, the Justices decided a pair of cases that also rejected sweeping claims of Presidential authority. In Rasul v. Bush, 26 the Court held that the habeas corpus statute as then written entitled aliens captured overseas and detained at the US Naval Base in Guanta¤ namo Bay, Cuba, to file petitions in federal court to challenge the lawfulness of their custody. The Supreme Court said nothing, however, about the substantive merits of the claims pressed by the alien detainees. In Hamdi v. Rumsfeld, 27 decided the same day as Rasul, the Justices affirmed the government's authority to hold American citizens alleged to have fought against the United States in military custody, but rejected the government's assertion that the President's say-so was a sufficient basis for treating such citizens as 'unlawful enemy combatants'.
What would be a sufficient basis for detaining an American citizen as an unlawful enemy combatant? The Hamdi plurality opinion relied upon a 1976 precedent that measures compliance with due process by balancing the individual interest against that of the government. 28 At a minimum, the plurality said, a person the government seeks to designate as an unlawful enemy combatant must 'receive notice of the factual basis for his classification, and a fair opportunity to rebut the Government's factual assertions before a neutral decisionmaker'. 29 He is also entitled to assistance of counsel. At the same time, the Court gave considerable leeway to the government to depart from procedures associated with civilian courts in criminal cases. The government could place the burden of disproving its evidence on the defendant, could introduce hearsay, and could utilize military, as opposed to civilian, tribunals to make the combatant status determination.
Collectively, however, Rasul and Hamdi left two key questions unanswered. First, are the procedural safeguards outlined in Hamdi also constitutionally required for aliens held as unlawful enemy combatants, or does some lesser standard of due process apply? In other contexts, the Supreme Court has held that even where aliens are entitled to due process, the meaning of that requirement may be different for citizens and aliens, 30 and so it is possible that the Court would uphold procedures for classifying aliens as unlawful enemy combatants even though those procedures would be impermissible under Hamdi for citizens. Second, if Congress were to amend the habeas statute so as to deny its application to persons held on Guanta¤ namo, would it thereby violate the Constitution? The Bush Administration had argued in Rasul that the Eisentrager case established that non-resident aliens held outside the United States have no constitutional right to habeas, even if Congress has not suspended the privilege of the writ. However, the Rasul Court suggested ç but found it unnecessary to decide ç that some of the factors that had led the Eisentrager Court to find no constitutional right to habeas in the circumstances presented in that case, were absent in the case of Rasul and other Guanta¤ namo Bay detainees. nationals of countries at war with the United States, and they deny that they have engaged in or plotted acts of aggression against the United States; they have never been afforded access to any tribunal, much less charged with and convicted of wrongdoing').
The MCA puts both of these questions squarely at issue. In approving the detention of aliens pursuant to the findings of 'Combatant Status Review Tribunals' ('CSRTs'), the MCA raises the question whether the procedures that the government has adopted for use in those CSRTs satisfy the Constitution. One district court held that they do not, in so far as CSRTs afford the alien a 'personal representative' but not a lawyer, and make the determination that an alien is an enemy combatant based on classified information to which the detainee does not have access.
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The MCA also provides a potential test of the question left open by Rasul ç the scope of Eisentrager's constitutional holding. The MCA eliminates any statutory right to habeas corpus for aliens determined by the government to be enemy combatants, regardless of where they are detained.
33 Absent a valid suspension of the privilege of the writ of habeas corpus, that provision is surely unconstitutional to the extent that it authorizes the government to, say, detain a permanent resident alien residing in New York City, without ever permitting the alien to file a habeas petition. Even construed for all that it's worth, Eisentrager does not give the government this sort of un-reviewable authority on what is indisputably US soil.
To be sure, the MCA reaffirms (and extends to detainees everywhere) the DTA's statutory right to judicial review of the determination that one is in fact an enemy combatant. 34 In some circumstances, this statutory right could be a constitutionally valid substitute for habeas. Certainly nothing compels the government to attach the label 'habeas corpus' to the procedure by which persons can challenge their allegedly unlawful detention, so long as the procedure the government does afford has the essential characteristics of habeas. But in at least two ways, the statutory right of review provided by the DTA and MCA is an inadequate substitute for habaeas.
First, the MCA expressly strips the federal courts of any and all power to entertain challenges to conditions of confinement. 35 Thus, for example, the federal courts must dismiss a lawsuit filed on behalf of a detainee claiming that he has been tortured in violation of federal law, including the MCA itself.
Second, although the MCA and DTA do provide for some judicial review of the decisions of CSRTs, nothing in either statute requires the government to utilize a combatant status review tribunal or its equivalent. The MCA defines an unlawful enemy combatant as someone to be determined to be thus by 32 a CSRT or other competent tribunal or someone who simply meets the Act's definition of unlawful enemy combatant.
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To repeat, the MCA strips the federal courts of jurisdiction even as to resident aliens in the United States, including permanent resident aliens. Thus, under the MCA, the President could make his own determination that a permanent resident alien is an unlawful enemy combatant, order that permanent resident alien detained and tortured within the United States, and no court would have jurisdiction to hear any complaint filed on that alien's behalf challenging the lawfulness of his custody and treatment.
Patently unconstitutional indeed, and yet, because the jurisdiction-stripping provision is joined with a provision that also confers jurisdiction on the federal courts, its import is easy to miss. Ignorance is strength.
A Special ' American' Version of International Law
The government had argued in Hamdan that the Geneva Conventions did not confer judicially enforceable rights on individuals. The majority did not directly address this claim, finding that the UCMJ's recognition of military commissions beyond courts martial incorporated the international law of war by reference, thereby rendering common Article 3 of the Geneva Conventions justiciable. 37 The MCA reverses that result. It expressly provides:
No person may invoke the Geneva Conventions or any protocols thereto in any habeas corpus or other civil action or proceeding to which the United States, or a current or former officer, employee, member of the Armed Forces, or other agent of the United States is a party as a source of rights in any court of the United States or its States or territories.
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In principle, there is nothing wrong with a nation treating its treaty obligations as non-self-executing, provided that the nation then enacts implementing legislation to give the treaty whatever effect it must have in domestic law. And on its face, the MCA does just that. Section 6 of the MCA and other statutes use the terms of the Geneva Conventions to define offences under US law. But within Section 6 lies another, most peculiar, provision. It is not difficult to imagine where this gem comes from. In a number of high-profile cases involving hot-button issues, the Supreme Court has divided over whether it is ever appropriate to rely on foreign or international sources 36 See MCA x 3 (providing for new 10 U.S.C. S 948a(1)). 37 See Hamdan, 126 S. Ct. at 2794. 38 MCA x 5(a). 39 MCA x 6(a)(2). in interpreting the US Constitution. 40 Although I have elsewhere expressed scepticism about the possibility, much less the desirability, of American courts blinding themselves to foreign influences when interpreting US law, 41 at least I understand the argument of those who think such sources irrelevant to construing the US Constitution. The document's meaning, they say, was either fixed at the time of its adoption, or, if it evolves, does so in accordance with the values of the American people, rather than the values of foreign peoples, whose values may be different from ours, and difficult for American courts to discern. 42 But even those who criticize the use of foreign and international law as sources for interpreting the US Constitution readily acknowledge that such sources are highly relevant to treaty interpretation. Here, for example, is Justice Scalia's thoroughly reasonable view of the matter:
We can, and should, look to decisions of other signatories when we interpret treaty provisions. Foreign constructions are evidence of the original shared understanding of the contracting parties. Moreover, it is reasonable to impute to the parties an intent that their respective courts strive to interpret the treaty consistently . . .. Finally, even if we disagree, we surely owe the conclusions reached by appellate courts of other signatories the courtesy of respectful consideration. 43 For the congressional authors of the MCA, however, Justice Scalia was too radical an internationalist.
Accordingly, despite its repeated invocations of the Geneva Conventions, the MCA in fact authorizes the United States to breach those Conventions, because it authorizes the opening of a gap between the US-sourced only interpretation of the Conventions and the consensus view of the international community.Yet as a later-in-time statute, the MCA clearly prevails over the Geneva Conventions in domestic law. Thus, should US courts find themselves bound by the MCA to interpret the Geneva Conventions more narrowly than the international consensus authorizes, they will put the United States in breach ç and there is nothing the courts can do about it. As Orwell might have said, 'violation is compliance'. 44 
Conclusion
Americans and others who followed the news coverage of the debate that led up to the enactment of the MCA could be forgiven for believing that the Act was a compromise between a White House that sought far-reaching powers, and Senators who sought to restrain the executive. After all, prior to reaching an agreement with the President, three prominent Republican Senators with military service records ç Lindsey Graham, John McCain, and John Warner ç had drawn a line in the sand, refusing to go along with a measure that would have, in their view, watered down common Article 3's protections against inhumane treatment.
45 No doubt many casual observers believed that because these three courageous senators stood on moral principle, the law that emerged reflected a careful balance between liberty and security.
Even the small sample of provisions of the MCA canvassed in this essay reveals, however, that the MCA was no moderate compromise. On nearly every issue, the MCA gives the White House everything it sought. It immunizes government officials for past war crimes; it cuts the United States off from its obligations under the Geneva Conventions; and it all but eliminates access to civilian courts for non-citizens ç including permanent residents whose children are citizens ç that the government, in its potentially unreviewable discretion, determines to be unlawful enemy combatants.
In its seeming moderation, its velvet glove encasing what turns out to be an iron fist, the MCA is Orwellian. It uses reassuring-sounding words to mean almost their exact opposite.
The MCA is Orwellian in another, more ominous sense. It is difficult to imagine a greater denial of individual liberty than the prospect of indefinite executive detention without recourse to the judiciary. The MCA does not, of course, transform the United States into Orwell's dystopic Oceana, for it preserves habeas corpus for citizens. In this, as in most respects, the nation remains a constitutional democracy. But the MCA moves the country one step down the road to tyranny ç and not just a baby step. 
